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DIGEST OF OTHIER REuilJ'N VIRGINIA DECISIONS. 

Supreme Court of Appeals. 

NOTE.-In this department we give the syllabus of every case decided by the 
Virginia Supreme Court of Appeals, except of such cases as we report in full. 

KANE v. QUILLIN et al. 

June 28, 1905. 

[51 8. E. 353.] 

DEED OF TRUST-UNDUE INFLUENCE--EVIDENCE-SUFFICIENCY. 

Evidence in a suit to set aside a deed of trust examined, and held to 
warrant a finding that it was procured by undue influence exercised by the 

beneficiary therein. 

MICKENS v. PHILLIPS. 

June 15, 1905. 

[51 S. E. 354.] 

MARRIAGE-BREACH OF PROMISE-CONDONATION. 

A statement in a letter written by a woman to a man who had broken 
his promise to marry her, repeating his statement that they would never 

get married, and stating that she hoped that he might marry some day, 
because he knew she would give him lots of trouble and would not be affec- 
tionate towards him, does not, when considered with other parts of the 

letter, which convey a distinct protest against his refusal to observe his 

promise to marry the writer, constitute a condonation of the breach, or 
release the man from his engagement. 

BIG STONE GAP IRON CO. v. OLINGER. 

June 28, 1905. 

[51 S. E. 355.] 

MINES AND MINERALS--CONTRACTS-BREACH-BURDEN OF PROOF-INSTRUC- 

TIONS--EVIDENCE-COST OF MINING-MERCHANTABLE COMMODITY. 

1. In an action for breach of a mining lease, requiring the lessee to mine 
not less than 1,000 tons of ore a month, provided that there was and con- 
tinued to be that much merchantable ore on the land. capable of being mined 
at a reasonable cost, the burden was on the lessee to show that there was 
not on the land merchantable ore capable of being mined at a reasonable 

cost, in order to excuse his default. 
2. Where, in an action for breach of a mining lease, the whole evidence 

showed that the contract was abandoned because the land did not contain 
ore in sufficient quantity to be mined at a reasonable cost, and the sole 
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question for the jury was whether defendant made a bona fide effort to dis- 
cover and mine the ore, it was error for the court to instruct the jury to 
consider whether defendant rescinded the lease under a clause authorizing 
rescission on payment of a year's royalty from the date the contract was 
rescinded. 

3. Where defendant canceled a mining lease because it alleged the land 
did not contain sufficient merchantable ore, and not under a provision in 
the contract authorizing cancellation on payment of a year's royalty, it 
was error to modify an instruction that defendant company was not bound 
to make extraordinary tests to ascertain the presence of merchantable ore 
in the land, and if it made ordinary tests, and did not find ore in sufficient 

quantity, and the land did not carry such ore in a sufficient quantity, then 
the jury should find for defendant, by adding the clause, "unless they 
further believed from the evidence that defendant canceled the contract" 
as authorised thereby. 

4. In an action for breach of a mining lease, a requested instruction that, 
if the cost of mining ore on plaintiff's land exceeded the cost at other mines 
in operation, the jury might find from such fact that the cost was not a 
reasonable cost, as provided in the contract, eliminated from consideration 
the conditions that might exist in known conditions at the other mines, 
and therefore was properly refused. 

5. In an action for breach of a mining lease, requiring certain mining 
operations, if merchantable ore capable of being mined at a reasonable 
cost could be found on the land, an instruction limiting the jury to a con- 
sideration of the testimony of expert witnesses as to the merchantableness 
of the ore was properly refused. 

N. FRANK & SONS v. GUMP. 

June 28, 1905. 
[51 S. E. 358.] 

ACCORD AND SATISFACTION--CONSIDERATION--JUDGMENT NON OBSTANTE VER- 

EDICTO--EVIDENCE--JrDICIAL NOTICE-LAWS OF OTHER STATES-COMMON 

LAW-PRESUMPTIONS. 

1. At common law the acceptance by a creditor of the debtor's unsecured 
notes for a less sum than the original debt does not extinguish the debt. 

[Ed. Note.-For cases in point, see vol. 1. Cent. Dig. Accord and Satis- 
faction, secs. 46-91.] 

2. In an action on a bond, a plea of accord and satisfaction, which shows 
on its face want of consideration, is bad after verdict; entitling plaintiff 
to judgment notwithstanding a verdict for defendant. 

3. The court will take judicial notice that Maryland embraces part of the 
territory of the original English colonies of America. 

[Ed. Note.-For cases in point, see vol. 20, Cent. Dig. Evidence, sec. 15.] 
4. In the absence of evidence to the contrary, it will be presumed that 

the common law obtains in Maryland. 
[Ed. Note.-For cases in point, see vol. 10, Cent. Dig. Common Law, 

sec. 14.] 
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